SPRING 2008 | EMPLOYEE BENEFITS LAW UPDATE

Newly

Minted Rules for
Deducting
Performance
Compensation under
Section 162(m)

By Constance M. Hiatt

Published by the Hanson Bridgett Employee Benefits Law Practice Group

HANSONBRIDGETT.COM

SAN FRANCISCO NORTH BAY SACRAMENTO
425 Market Street, 26th floor 80 E. Sir Francis Drake Blvd, 980 Ninth Street, Ste. 1500
San Francisco, CA 94105 Ste. 3E, Larkspur, CA 94939  Sacramento, CA 95814

TEL 415-777-3200 TEL 415-925-8400 TEL 916-442-3333

FAX 415-541-9366 TEL 707-546-9000 FAX 916-442-2348

sf@hansonbridgett.com FAX 415-925-8409 sac@hansonbridgett.com

northbay@hansonbridgett.com

@ HansonBridgett

The Internal Revenue Service (‘IRS’) recently issued Revenue
Ruling 2008-13, which restricts payments that will be consid-
ered as performance compensation under section 162(m) for
purposes of the $1 million limit on a deduction for compensa-
tion paid to executives of publicly traded companies. If certain
requirements are met, the rules under 162(m) except perfor-
mance pay from the $1 million limit.

The recent revenue ruling presents a narrow interpretation of the
regulations under section 162(m) and concludes that compen-
sation paid under an arrangement for performance compensa-
tion is not entitled to the exception as performance compensa-
tion if the compensation is also payable after termination without
cause, termination for good reason or voluntary retirement.  In
other words, if the compensation is payable under these broad
circumstances, the IRS will not recognize such compensation
as performance pay under section 162(m) even though a par-
ticular payment may be in fact based on performance.

The regulations under 162(m) provide that performance com-
pensation is excepted from the deduction limitation if it meets
specified requirements and is payable solely on account of the
attainment of a specified performance goals. The regulations
also permit arrangements for performance pay programs to of-
fer payment upon death, disability or change in control without
losing the benefit of the exception.

The new ruling will not apply for performance periods beginning
on or before January 1, 2009 or for compensation paid pursu-
ant to employment contracts in effect on February 21, 2008
(excluding renewals, either automatic or by agreement).

Companies will now have to review their performance pay pro-
grams to restrict payment triggers to the attainment of specified
performance goals, upon death disability or change in control,
Companies that want to permit certain terminated executives
to continue to benefit from participation in the performance pay
program should consider amending such programs to provide
for payment only after attainment of the performance goals even
though the executive has terminated or some permissible pro-
ration of the performance pay based on attainment of perfor-
mance goals as of the date of termination. Companies should
also review any employment agreements with performance pay
provisions to assess any automatic renewals and when the new
rules will apply.
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