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National Right to Die Movement 
Oregon
Death with Dignity Act, ORS 127 et al. (“DWDA”)
First state to enact right-to-die laws 
DWDA took effect in 1998 
Withstood state and federal legislative and court challenges
Gonzales v. Oregon, 546 US 243 (2006): Ashcroft overstepped authority by attempting to prosecute physicians and pharmacists
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National Right to Die Movement
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National Right to Die Movement
Vermont
Patient Choice and Control at the End of Life Act, 12 VSA Chapter 13 
Passed through legislation 
Took effect 2013; certain patient safeguards sunset in 2015
Based on Oregon and Washington laws 
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National Right to Die Movement
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Brittany Maynard 
29 year old CA woman with terminal cancer moved to Oregon to die under OR’s death with dignity (DWD) law 
Died November 2014
Openly advocated for passage of DWD laws nationally 
Instrumental in passage of CA law; Brittany’s mother testified at CA legislative session 
End of Life Option Act Enacted 2015, Effective June 9, 2016
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CA Right to Die Movement
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Washington Death with Dignity Act 
(RCW 70.245)
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WA Law: Death with Dignity Act
10
Allows terminally ill patients to end their lives by obtaining aid-in-dying medications from participating physicians/pharmacists 
Terminally Ill – 6 months or Less 
Attending Physician/Consulting Physician 
Makes/Confirms Diagnosis 
Informs Patient of Risks and Alternatives (hospice/palliative care)
Confirms Patient Making Informed Consent
Refers to Mental Health Specialist if Depression or Mental Health Issues
Prescribes Aid-in-Dying Medication (“AID Meds”)
Patient Must Make Two Oral Requests and One in Writing 
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WA Law: Key Provisions 
Must Be 18 years or older and an Oregon Resident 
AID Meds CANNOT be requested by POA or Resident with Dementia or Capacity Issues 
AID Meds Must Be SELF-ADMINISTERED 
Definition:  A qualified patient’s act of ingesting medication to end life (RCW 70.245.010(12))
Practice:  Can Assist with Preparation (crushing, mixing, hold straw up to mouth), But Resident Must Be in Complete Control of timing and every aspect of decision 
RX Policy: Extent of staff’s involvement in assisting with administration of AID Meds, and ensure policies/practices consistent with facility’s obligations under federal and state laws re medication administration/assessments
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WA Law: Key Provisions 
Written Request for AID Meds 
Must be Witnessed by Two People; cannot be:
A relative by blood, marriage, adoption or entitled to estate; or
An owner, operator, or employee of health care facility where resident lives or receives care; or
Attending physician 
If resident residing in an LTC Facility, one witness has to be designated by the facility  (EX: Chaplain, Ombudsman)
LTC Facility in Washington includes
SNFs, NFs, ICFs 
BUT NOT ALFs, RCFs, ILFs 
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WA Law: Key Provisions 

Resident NOT Required to 
Notify family that requested or obtained AID Meds (Silent on Notifying Facility; Rx Policy) 
Have someone present during ingestion, but recommended 
Resident Must Consume AID Meds in Private Location 
Once all Statutory Requirements are Met 
Pharmacist May Dispense to Physician, Resident, or Resident’s Agent 
Resident May Choose at ANY time to Refuse to Consume AID Meds 
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WA Law: Key Provisions 
What does “Participate” Mean for Purposes of Immunities and Prohibitions?

Performing duties of attending and consulting physicians or mental health specialist
Silent on whether allowing someone to consume medication on your premises is considered “participating”

Does NOT Mean:
Making initial determination that patient has terminal illness and prognosis;
Providing DWD information to patient who requests it;
Referring patient to another physician; or 
Patient contracting with attending or consulting physician to act outside scope of provider’s capacity as an employee or independent contractor 
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WA Law: Key Provisions 
Immunities for “Participation” 
Actions taken in accordance with law shall not, for any reason, constitute suicide, assisted suicide, mercy killing, or homicide 

No person shall be subject to civil or criminal liability or professional disciplinary action for participating in good faith with DWDA; this includes being present during ingestion 
Presumably Abuse is included as part of this 

No professional organization or health care provider may subject a person to censure or penalty for participating in good faith with law 
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WA Law: Key Provisions 
Immunities for CHOOSING NOT to “Participate”

 Only Willing HCPs shall participate in the provision to a qualified patient of AID Meds
Does NOT say: or under NO duty to allow others (i.e. residents) to engage in the act 
on its premises 

No professional organization or association or HCP may subject a PERSON to censure, discipline, suspension, loss of license, or penalty for refusing to participate
Employees/Staff may refuse to participate in administration of medication or being present during ingestion

HCP may prohibit another HCP from participating in DWDA on its premises provided prior notice is given 
Prohibiting HCP may sanction HCP for failing to comply 
Caveat:  ALFs/RCFs/ILFs NOT HCPs
Caveat: Does NOT apply to residents 
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Washington Utilization Data 
From 2009 to 2014 , there were 725 Rxs and 712 deaths from AID meds 
In 2014:
176 Rxs given; 126 died from ingestion of AID Meds 
53% of patients were 65-74; 40% 75-84 
76% had cancer; 13% ALS 
92% percent died at home, 92.2% in hospice care 
7 patients died in a LTC facility, ALF, or Adult Foster Home
86 were enrolled in hospice 
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Number of DWD Participants and Known Deaths
2009-2014
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Characteristics of DWDA participants 
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End of life concerns of participants of the Death with Dignity Act who have dieddied
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Death with Dignity Act process for the participants who have died 
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Circumstances and complications related to ingestion of medication prescribed under DWDA 
of the participants who have died 
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Circumstances and complications related to ingestion of medication prescribed under DWDA
of the participants who have died 
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Oregon Death With Dignity Act 
(ORS, Chapter 127)
Oregon
Essentially Same Law as Washington 
More usage in Oregon
In 2015, 218 meds dispensed; 132 died from ingestion of AID Meds; 9 died in LTC, ALF, or AFH)  

Not much guidance from Oregon Department of Human Services or Case Law 

Even though in DWDA effective for 18 years, no major concerns in LTC as of now 
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California End of Life Option Act 
Effective June 9, 2016; Based on Oregon 
Fine Tuned Certain Issues 
Clarified that Participation is NOT to be considered Abuse 
Clarified “Self Administration” Definition 
“affirmative, conscious, and physical” act of administering and ingesting the AID Meds to bring about death 
Clarified how a HCP may exclude others from participating on its premises 
But did not clarify whether an HCP could prohibit residents from consuming AID Meds on its premises 
DSS Memo 
Applies to Residential Care Facilities for the Elderly 
Cannot Discharge Resident for Participating Under EOLOA 
Federal law/Discharge grounds
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Challenges with DWDA 
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Challenges with DWDA
DWDA Does NOT
Instruct Providers or Residents how to Store AID Meds 
Instruct Parties how to Dispose of Unused AID Meds- Just says “lawfully” 
Advise on whether Facilities/Communities Can Exclude Residents from Consuming AID Meds on Its Premises
State whether the DWDA Rights/Obligations Apply Equally to ALFs, RCFs, or ILFs
Advise on whether Residents have an Obligation to Notify Providers about Intent to Obtain or Consume AID Meds 
Provide guidance on what happens if a resident loses capacity AFTER obtaining AID Meds
Provide guidance on provider obligations to resident choosing DWD 
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Challenges with DWDA
Even though law is 6 years old, WA DSHS offers little to no guidance
Providers (SNFs, NFs, ALFs) face few, if any, citations for violation of resident rights or other regulations 
Most residents are hospice patients or in nursing homes
Practice has been to treat ALFs and other unlicensed providers as having same rights as SNFs, NFs
Treated on a case-by-case basis 
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Challenges with DWDA: Opting Out 
Can a Facility/Community:
Prohibit a resident from consuming AID Meds on its premises; or 
Transfer a resident from the premises if decides to consume AID Meds against facility policy?

Answer:
Probably Not.  And DSHS Memo offers little guidance. 
Facility can prohibit other HCPs from participating with prior notice
Must follow applicable transfer/involuntary transfer rules 
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Challenges with DWDA: Opting Out 
April 11, 2011 DSHS Memo 
NFs May Opt Out of Participating in the Process BUT must have policy informing residents and prospective residents about policy 

Regardless of policy, NF MUST provide residents access to information about DWD

Must  Allow Resident to Participate in Care Planning and Make Decisions about Care, including discussion of DWD
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Challenges: Resident Rights
Federal Rights: Requirements of Participation (42 CFR 483)

To exercise rights as a U.S. citizen 
To be free from interference, discrimination, and reprisal for exercising rights 
To have facility promote care in a manner that maintains and enhances dignity and respect for resident’s individuality 
To make choices about aspects of life that are significant to resident
DWDA
No provision in a contract that affects whether a person may make or rescind a request for AID Medication to end life shall be valid 
Admission/Residency Agreements/policies stating that facility does not allow DWD on it premises probably not valid 
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Challenges: Federal Transfer/Discharge 
(42 CFR 483.12)
SNF/NF Involuntary Transfer 
Can involuntarily transfer or discharge SNF resident only on prescribed grounds:  can’t meet needs, health has improved, safety/health is endangered, failed to pay, or ceased operations
Plan to take AID meds is not a ground for discharge
Distinguish between allowing resident to take AID meds in SNF and allowing staff or HCPs to participate 
If violate law, risk civil money penalties, ban on admissions, denial of payment (new/all admits), and/or loss of provider agreement 

32




32

Challenges:  ALF/RCF Transfer/Discharge
RCW 70.129.110 Involuntary Move Out 
Must NOT transfer unless 
Necessary for resident’s welfare or needs cannot be met;
Safety/health of individuals at facility endangered; or
Failure to pay or facility ceases operations 
Must first attempt reasonable accommodations before attempting transfer 
Plan to take AID meds is not a ground for discharge
Distinguish between allowing resident to take AID meds in Community and allowing staff or HCPs to participate 
If violate law, risk civil money penalties, restriction on admissions, conditions on license
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Challenges with DWDA: Care Planning 
No Requirement that Resident Tell You Whether He/She is Contemplating Participating in DWD
But Nothing Saying Provider Cannot Ask 
SNFs/NFs/ICFs
Must appoint at least one Witness, so put on notice
ALFs/RCFs/ILFs
No Similar Requirement 
Makes Care Planning Very Difficult 
What if family participates in care conferences, but resident does not want to notify family?
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Challenges with DWDA: Care Planning 
Must Know Whether Resident Plans to Participate in DWD to Meet Care Planning Requirements  – SNF/NF
WAC 388-97-1000 and WAC 388-97-1020
Must provide care based on comprehensive/interdisciplinary assessment  with resident participation 
Must include: psycho-social well-being, medications 
Must assess regularly – admission, change of condition, every 90 days
Goal is to describe services to be provided to attain or maintain resident’s highest practicable physical, mental, and psychosocial well-being
35
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Challenges with DWDA: Care Planning 

Care Planning – ALF/RCF 
WAC 388-78A-2060, Pre- and At Admission Assessments (medications, diagnosis, behaviors, mental health issues)

WAC 388-78A-2100, Ongoing Assessments, annually and with changes in condition, when negotiated service agreement no longer meets needs 

WAC 388-78A-2120, Monitor Well Being 
Identify changes or needs 
Recurring conditions – mental/emotional issues/physical issues 
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Challenges with DWDA: Care Planning 
WAC 377-78A-21140, Negotiated Service Agreements 
Use assessments to develop care plan 
ID services to provide health support and assistance 
ID clear, identified roles of resident, family, and resident (think about AID meds or end of life comfort care)

Significant CARE PLANNING responsibilities that cannot be undertaken without knowing or discussing resident’s plans 

RX: Policy Requiring Resident to Inform You of Intent to Participate under DWDA so can care plan 
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Challenges with DWDA: Medication Administration 
Self-Administration of Medication a Requirement under DWDA
ALFs/RCFs: 
WAC 388-78A-2210- Medication Services 
Must meet RCW 69.41 re legend drugs (drugs requiring prescription); includes certain labeling and recording requirements 
Must provide assistance if negotiated service agreement indicates need for assistance with med administration 
WAC 388-78A-2220- Medication Authorizations 
Before assisting with medication administration must have 
Written prescriber’s order 
Dosage information (name, name of prescriber, dosage)
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Challenges with DWDA: Medication Administration 
Self-Administration of Medication a Requirement under DWDA
ALFs/RCFs: 
WAC 388-78A-260- Storing Securing Medications 

Community MUST secure ALL medications for residents who are not capable of doing so 

Community MUST ensure ALL medications under community’s control are properly stored 
In a locked compartment accessible only to designated staff 
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Challenges with DWDA: Medication Administration 
Self-Administration of Medication a Requirement under DWDA
ALFs/RCFs: 

WAC 388-78A-270 – Resident Controlled Medications

Community MUST ensure ALL medications are stored in a manner that prevents each resident from gaining access to another resident’s meds

Community MUST ALLOW residents to control and secure medications that resident self-administers or self-administers with assistance.

Community MUST assess whether resident can take and store medications    safely 
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Challenges with DWDA: Medication Administration 
SNFs/NFs
WAC 388-97-0440
Resident may self-administer drugs if interdisciplinary team determines practice is safe 
WAC 388-98-1300
Must perform regular review at least once a month of each resident’s drug therapy 
Must have systems in place to monitor dispensing and administering medication

RX: Must have self-medication and storage policies in place for AID Medications that target conducting assessment to safely consume meds
RX: Obtain physician order for self-administration
Even if Provider does not wish to participate, must engage in these obligations 
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Other Challenges 
What if resident obtains AID medication, but your Social Services assessment indicates resident has depression?
Answer: Notify Physician and POA; Notify APS; Document 

What if resident loses mental capacity after obtaining AID Medication? 
Answer:  Care Plan; Notify Physician and POA; if no POA, Notify APS; Document 

What if resident refuses to notify family?
Answer: If has capacity, honor wishes; include decision in care plan, including resident’s capacity 
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Other Challenges 
What if you suspect resident is being influenced by family or others to consume AID Medication?
Answer: Report to APS immediately; notify Physician 

What if resident consumes AID Medication without notifying you? 
Answer: Check POLST, CPR status; call 911, if necessary; document consumption; have policy requiring residents to notify you; dispose of excess medication according to your policies 
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BEST PRACTICES 
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General Best Practices 
Decide whether or not to allow participation in DWDA on premises; Prepare Policy Reflecting Decision 
Disclose up front whether you allow staff and HCPs to participate in aid-in-dying 
admission agreement
disclosure statements – residents, staff, HCPs, contractors
Acknowledgment – staff, HCPs, contractors
personnel manual?
Train caregiving staff regarding your policy, particularly on care planning 
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Best Practices: Opt Out 
Notify HCPs, staff, and contractors that you will not allow them to participate in DWDA activities on premises 
Notify residents before and after admission that staff will not participate in dying process; will provide comfort care, will follow AHCD/POLST, may call 911
Do not limit any resident’s right to take AID meds
Do not attempt to transfer or discharge resident
Do not prevent resident from obtaining information about rights under DWDA
Do not prevent resident from contracting with HCPs outside of facility premises 
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Best Practices – Opting In or Out
Require residents to tell you about their end-of-life plans 
Do not allow community staff to:
witness resident requests for AID meds;
deliver meds; or
help residents ingest or store meds
Allow community staff to provide comfort care – or to opt out of providing comfort care
Get hospice involved
Respect resident’s wishes if does not want to notify family; use Risk Agreement if necessary; document resident capacity and decision 
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Best Practices: Care Planning
Upon learning of resident’s plan to obtain AID meds, conduct immediate care plan review to: 
Encourage hospice involvement 
Identify extent of your involvement in AID process
Identify comfort measures resident wants 
Identify steps if resident regains consciousness 
Obtain copies of Written Request signed by Resident 
Confirm resident can self-administer medication and ensure that you have proper documentation 

48




48

Additional Care Planning Issues
Logistics:
Storage and disposal of AID meds
Where dying process will occur
Who will be present during ingestion of AID meds 
Advance directives, CPR status, and POLST forms to assure they are consistent with resident’s wishes 
When, if necessary, to call 911 
Disposal of personal belongings; disbursement of resident funds 
Funeral services 
Release of resident records after death
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More Best Practices 
Resident should store AID meds in locked cabinet or (better yet) off-site  
Ensure that only resident or designated agent (not your staff) has access to meds
If possible, obtain copies of:
written request made by resident; 
documents from attending or consulting MD confirming that resident is competent and acting voluntarily; and
Order from physician re self-administration and storage 
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Tips Whether Opting In or Out
Disclose, disclose, disclose (to residents, applicants)
Verbally and in writing
Early and often
Train staff routinely; assure them you will honor their choice to participate (if opt in) or not (if opt in or out)
Encourage residents to prepare AHCDs
Develop protocols to address end-of-life planning, mental health, grief, and other end-of-life issues; promote candid discussion of issues
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Questions?
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Legal Disclaimer 
This presentation is not intended to provide legal advice. You should consult with your own lawyer for legal advice.
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