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PROJECT DELIVERY

Historically, owners have relied on the transactional model 
of contracts to buy construction services. Studies, though, 
have found that up to 75 percent of construction activities 
under this model do not add project value.1 A 2005 survey 
of construction owners by the Construction Management 
Association of America and FMI2 revealed that among 
the top concerns of owners are:

Trust and integrity in the construction process.•	
Coordination/collaboration among team members.•	
Improved relationships among contractors, con-•	
struction manager staff, designers, and final users.
Bringing contractors, subcontractors, and suppliers •	
on board during the design phase.3

Owners are not the only ones concerned. Many in the 
construction industry note that traditional construction 
delivery methods (based on a transactional model) are 
fundamentally flawed, as evidenced by low rates of pro-
ductivity, adversarial relationships, frequent disputes, lack 
of innovation, and inefficiency.4 In response, the indus-
try is clamoring for greater collaboration among design-
ers, constructors, and project owners, spurred in part by 
the building information modeling revolution. Integrated 
project delivery (IPD) and lean construction are growing 
movements that support the contractual relationships and 
methodologies necessary to promote greater collabora-
tion and trust among the project participants and greater 
efficiency and innovation in projects.

Project delivery systems encompass three basic domains: 
project organization, operating system, and commercial 

terms, each of which must support each other, or risk being 
at odds and causing conflict.5 When owners choose a col-
laborative delivery model, which reshapes the traditional 
project organization and the operating system, they also 
must evaluate which commercial terms best support that 
delivery model. The U.S. construction industry is famil-
iar with the guaranteed maximum price (GMP) approach, 
which uses the traditional method of shifting most cost risk 
to the construction manager/general contractor. A new ap-
proach has been introduced to the U.S. market and is wor-
thy of examination: the estimated maximum price (EMP) 
model, in which the owner, designers, and major contrac-
tors share the risk of cost overruns and use financial incen-
tives to align the interests of each team member with the 
interests of the project. When the right set of circumstances 
exists, an EMP approach better supports a collaborative 
project and helps address the concerns noted above.

Contracting Background
Before discussing the EMP approach in detail, it is impor-
tant to put construction contracting in its proper context. 
As noted above, owners have traditionally relied on the 
transactional model of contracts to buy construction ser-
vices. With this structure in place, over the last forty years, 
construction productivity has fallen, while nonfarm pro-
ductivity has more than doubled.6

In an effort to address the challenges and past failings 
of the design and construction industry, several interna-
tional efforts are now under way to approach design and 
construction contracting with a “relational contracting” 
model.7 The most prominent of these efforts to date in the 
United States is the “Integrated Agreement for Lean Proj-
ect Delivery” used by Sutter Health.8 A variation on this 
agreement has since become part of the standard forms of 
agreement produced by ConsensusDocs.9

Both a collaborative delivery model and a relational 
contract focus on developing and sustaining the relation-
ships needed to cope with the reality that the future will 
unfold in ways that cannot be predicted. Although the 
project teams will forecast and plan for what might hap-
pen, on sophisticated construction projects it is universally 
true that the plan at the outset is usually out of date by the 
time the ink is dry. Most would agree that the collaborative 
problem-solving skills of the project leadership team—
the owner, contractors, and designers—will be the key to 
delivering these projects successfully. The goal, then, is to 
craft a compensation structure that best encourages the 
participants to function as a high-performing team and 
causes individuals to take responsibility for the success of 
the whole project.
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1    Published in The Construction Lawyer, Volume 30, Number 2, Spring 2010 © 2010 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be 
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



The transactional costs of  
traditional construction contracts 

have become extreme. 

Understanding the Basics
Traditional construction compensation structures come 
in two basic kinds, with several permutations on each: (1) 
lump sum (also known as fixed price or stipulated sum) 
and (2) cost-plus-a-fee. This article does not dwell upon 
the lump-sum model, in which the owner simply agrees 
with the contractor to pay a set dollar amount for the 
contractor to build the building described in the contract 
documents. Lump-sum contracts purportedly transfer 
to the contractor the risk of cost overruns as well as the 
benefits of all cost savings; contractors can increase their 
profit by executing the project for less than the lump sum 
paid by the owner. The riskier or more complex a project, 
the less likely a sophisticated owner would choose a lump-
sum approach, since contractors would have greater dif-
ficulty forecasting the risks and accurately predicting the 
actual cost of the project. A contractor’s typical response 
in this setting is either to include a large contingency to 
protect against perceived risks or pursue claims for those 
risks that were beyond its expectations, or both. As the 
“iron-clad” nature of the price “guarantee” has been 
eroded both by contract clauses as well as legal decisions 
and statutes, claims have increased. The transactional 
costs (i.e., the costs not directly associated with design-
ing and constructing the project, but instead incurred for 
collateral project issues such as documenting and proving 
whether a cost overrun is inside or outside the contract) of 
traditional construction contracts have become extreme. 
As a result, many public and private owners have elected 
to move away from lump-sum contracting for complex 
projects, at least at the general contractor level.

Such owners use some variant of cost-plus compensa-
tion to avoid paying a premium for perceived risk that was 
priced into the contingency but never realized. This added 
transparency promotes a heightened sense of final-cost 
accountability, since the price will correlate quite directly 
with the incurred cost. Also, the “open book” nature of 
the contractor’s expenditures in a cost-plus context is con-
sistent with the openness, collaboration, and mutual ben-
efit contemplated by a collaborative delivery model.

Construction contracts structured on a cost-plus basis 
come in a few basic varieties. The first is a straight cost-
plus-a-fee or “time and materials” contract where the con-
tractor is simply paid its actual costs in constructing the 

project plus a stated fee. This would be akin to a profes-
sional services contract, such as many legal engagements, 
where the owner pays for the full measure of the effort, 
with no risk of cost overruns borne by the performer. The 
owner assumes the risk that the project will cost more 
than the original budget, but also gains all the benefit if  
the contractor’s final cost is less than the budget. Except 
in unique contexts, straight cost-plus contracts are unusu-
al in construction, as it gives the owner all the cost risk 
and provides little financial incentive for the contractor to 
contain costs.

The second type of cost-plus contract is a GMP con-
tract. As discussed in more detail below, GMP contracts 
typically provide for the owner to pay the contractor its 
actual costs in constructing the project plus a stated fee, 
with the contractor guaranteeing that the owner will pay 
no more than the GMP for the project absent allowable 
claims for additional compensation.

The third basic type of cost-plus contract is the EMP 
contract, which is not yet widely known or used in the 
United States.10 As with a GMP, the owner pays the con-
tractor for its actual construction costs plus a fee, but in-
stead of the contractor “guaranteeing” that the project 
will cost no more than the GMP, the contractor and own-
er agree to share costs in excess of the EMP and the sav-
ings of a final cost below the EMP. Also, EMP contracts 
often use other financial incentives to encourage superior 
project team performance.

In evaluating the relative merits of the GMP and EMP 
compensation structures, the following issues should be 
considered:

Risk Management•	 . How is the risk of cost over-
runs and other project risks apportioned? Who is 
best able to bear the risk and at what cost? Does the 
system promote collective action to manage risk or 
“siloed” behavior?
Certainty of Final Cost•	 . To what degree can the 
owner be certain of what the final cost of the proj-
ect will be? Owners need to make sure that sufficient 
funds are available to finish the project and will need 
to make informed cost-benefit analyses of the proj-
ect before starting construction.
Usefulness of Cost Estimates•	 . Will the cost estimates 
provided by the contractor be transparent? Accurate? 
Contain appropriate or excessive contingencies?
Productivity/Innovation•	 . Which compensation ap-
proach will best motivate the project team to be pro-
ductive and innovate to achieve greater value for the 
project? Any risk of inhibiting productivity or inno-
vation by how the project team is compensated?
Relationships•	 . Will the compensation model pro-
mote cooperative relationships or adversarial ones? 
Which approach best aligns the interests of the 
parties?
Value to Owner•	 . Which approach best allows the 
owner to realize its intended value from the project? 
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Which results in lower nonvalue-added transaction 
costs? Which one encourages added value beyond 
the fewest final dollars spent?

With these issues in mind, this article next explores the 
structure and potential benefits and risks of GMPs and 
EMPs.

Structure of a GMP Approach
In a GMP approach, the prime contractor (usually termed 
a construction manager (CM), but also could be a design-
builder) is reimbursed by the owner for all expended con-
struction costs plus a fee, subject to a guaranteed cost cap 
(the “guaranteed maximum price” or GMP). Included 
within the GMP are both (1) visible, stated contingen-
cies to address uncertainty, mistakes, and risk for certain 
construction costs not included in the development of the 
GMP (e.g., labor disputes) and (2) invisible contingencies 
in the form of padding to line items to cover uncertainty 
regarding productivity, materials costs, labor availability, 
regulatory environment, and similar factors.

Usually, the CM assembles bid packages for the vari-
ous construction trades when the project’s design is at or 
close to completion, then formulates the GMP based on 
the bids received, subject to certain qualifications and as-
sumptions on which the GMP is based and allowances 
for unbid work. If the CM incurs additional cost because 
an assumption or qualification turns out differently as 
the project unfolds, or if certain unforeseen conditions or 
owner-directed scope changes arise, the CM is typically 
entitled to a change order that increases the GMP and 
provides added fee. Otherwise, the CM assumes the legal 
risk of cost overruns above the GMP and typically passes 
that risk down to its subcontractors for their own scopes 
of work. However, where the final construction cost is less 
than the GMP, owners frequently contract with the CM 
to share the savings, thus providing a financial reward to 
the CM for controlling costs.

In setting the GMP, the CM typically seeks a level 
where the likely range of cost overruns does not exceed 
the amount of contingencies and anticipated profit on the 
job, so that the CM does not lose money on the job and 
put its other operations at risk. By assuming the risk of 
unlimited cost overruns, the CM (and, by extension, each 
subcontractor) is in effect betting the company’s survival 
in the event of catastrophic cost overruns for the oppor-
tunity to make the profit it anticipates on the job. Like 
most practiced gamblers, contractors generally do not bet 
unless they think the odds are in their favor, and they try 
to ensure good odds by increasing the GMP (and their fee 
within the GMP) to match up with their view of the proj-
ect’s risk profile within a safe margin of error.

When subcontracted work on GMP projects is com-
petitively bid, the low-bidding subcontractors are often 
compelled to price their work with a suboptimal margin 
in order to win the contract award. This often results in ef-
forts to generate additional profit by searching for ways to 

generate change orders or otherwise recoup profit through 
claims.11 This also may occur if, during construction, the 
project cost is forecast to exceed the GMP, since the CM 
and/or subcontractors would otherwise lose money on the 
job. This is not to say that contractors do not frequently 
have legitimate claims, but that the nature of the compen-
sation structure has led some contractors to build a busi-
ness model that depends upon generating change orders 
to realize their profit goals. Moreover, since all contrac-
tors have strong incentives to avoid job losses, this kind 
of adversarial conduct is expected and defensive measures 
are typically put in place.

Also, a typical GMP approach has no relationship to 
how the design team is compensated. Design firms would 
typically be paid on a fixed-fee basis or on the basis of 
time and expenses (with or without a cap). The designer’s 
compensation is not tied to the constructor’s success.

What Is an EMP Structure?
By contrast to the GMP structure, in an EMP approach, 
the owner, designers, prime contractor, and major trades 
jointly develop their best estimate of the anticipated col-
lective construction cost of the project—the EMP—and 
devise a system of financial incentives and risk sharing to 
align all parties’ commercial interests to design and con-
struct the project within the EMP. The design and con-
struction teams are reimbursed for their project costs and 
paid a base fee, with the possibility of increased fees under 
the incentive program. The EMP can be set early in design 
or at or near the completion of design—there are differ-
ent schools of thought on that.12 Jointly motivated by the 
financial incentives and risk-sharing system, the design-
ers, prime contractor, and major trades work together to 
develop a design that meets the owner’s budget, quality, 
program, and other value criteria.

The financial incentives and risk sharing are structured 
so that all primary parties (owner, designers, and construc-
tors) share the risk of cost overruns and the savings from 
underruns against the EMP, with the owner taking the fi-
nal risk of cost overruns once the actual construction cost 
exceeds some set threshold (which is often set at the entire 
amount of profit from the design and construction teams). 
By sharing the risk of cost overruns and the savings from 
underruns, the parties’ commercial interests are aligned so 
that all parties mutually support each other in optimizing 
the project and collectively managing risk, while the cap on 
designers’ and constructors’ liability keeps the project par-
ticipants focused on meeting the owner’s objectives instead 
of unduly focusing on protecting their individual balance 
sheets. Think of Maslow’s hierarchy of needs: a person 
cannot focus on satisfying other goals unless survival is 
assured. The goal of the EMP structure is to achieve the 
appropriate balance of risk and reward to allow the CM, 
designers, and the trade contractors to avoid being so con-
sumed with company “survival” that they are unable to 
strive for higher levels of success, while giving each partici-
pant enough “skin in the game” to keep them sharp.
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In addition to cost performance incentives, EMP proj-
ects frequently use other financial incentives addressing, 
for example, quality, schedule, safety, and customer sat-
isfaction, so that the team is not slavishly focused on cost 
savings to the detriment of the project’s overall value.

Analysis of Benefits and Risks
Following is an analysis of the shared and distinguishing 
benefits and risks of GMPs and EMPs.

Cost Cap
From an owner’s perspective, the best and most obvious 
benefit to a GMP is that absent a legitimate claim for ad-
ditional compensation, the owner is not legally respon-
sible for construction costs above the GMP. This gives 
the owner legal protection against most cost overruns and 
arguably provides the owner some certainty as to the proj-
ect’s final cost.

However, this benefit is somewhat illusory and is under-
cut in several practical ways. First, the more likely a CM 
sees itself as potentially exceeding the GMP, the greater 
the temptation for the CM and trade contractors to act 
as adversaries to the owner and seek additional compen-
sation through filing claims and change orders.13 Even 
if the owner prevails in such disputes, it still incurs sig-
nificant transaction costs (e.g., “siege” preparation during 
construction—lawyers, consultants, and expert witnesses) 
outside of the GMP.

Also, as in any risk transfer scenario, the owner pays a 
premium to transfer the risk of cost overruns to the con-
tractors in the form of higher fees and larger contingen-
cies.14 This also increases the transaction costs an owner 
pays (the riskier the project, the higher the premium). In 
addition, because the owner has paid the CM to take the 
risk of cost overruns, the owner is less motivated to be rea-
sonable in dealing with the CM when facing a potential 
GMP overrun, even if it would be in the owner’s long-term 
interest to preserve good relations with the contractor (or 
the industry at large)15 or in the project’s short-term in-
terest to preserve good working relationships in order to 
complete the project in accordance with the owner’s non-
cost goals (such as quality or schedule).

Perhaps the biggest obstacle to most owners consider-
ing an EMP structure is concern with the lack of a stated 
cost cap. Owners are accustomed to believing that a lump 
sum or GMP will be an accurate forecast of their actual 
project costs. As such, at least initially, many owners may 
perceive that there is a lack of final project cost certainty 
with an EMP approach16 and will understandably worry 
about the risk of cost overruns in an EMP setting. None-
theless, this perception does not reflect the reality of an 
EMP structure.

Lump-sum and GMP contracts do not necessarily 
result in certainty of final cost. Traditional contracting 
structures have many collateral or hidden costs, because 
they come with greater risks of increased contingencies, 
more change orders, higher transaction costs in contract 

and claim management, and more frequent and severe 
disputes. As part of this process, the owner also is pay-
ing additional fees to the designers on a time-and-expense 
basis to handle these claims and disputes. Once this full 
array of potential costs is understood, then an owner can 
appreciate that an EMP approach may, in fact, deliver 
greater cost certainty than a hard contract price. An EMP 
generally is a better forecast of actual project cost than a 
GMP, because there is less cushioning in the fee and con-
tingency amounts (due to reduced contractor risk for cost 
overruns) and less likelihood of transaction costs outside 
of the EMP in the form of claim management and dis-
pute resolution.17

In addition, the risk of cost overruns can be mitigated 
significantly by using the lean construction concept of 
“target value design” (or TVD). Although a complete dis-
cussion is outside the scope of this article, TVD is a design 
methodology that requires project values, cost, schedule, 
and constructability to become basic components of the 
design criteria. In TVD, the architects and engineers, to-
gether with the general and trade contractors, jointly pre-
pare a validation study that includes a collaboratively de-
veloped detailed basis of design document coupled with a 
trade level estimate resulting in an “expected cost” for the 
project—what current best practice would produce. As-
suming this analysis supports the owner’s business case, 
the project proceeds with the team charged with designing 
to the detailed cost estimate, rather than simply estimat-
ing the detailed design at designated intervals. Design pro-
ceeds with the full involvement of the general and major 
trade contractors. A target cost is established by the proj-
ect team as a stretch goal to drive innovation in the design 
effort by seeking to create design solutions that will de-
liver the project at a cost significantly below the expected 
cost (or at the expected cost with added project value).18 
Most EMP contracts have incentive structures (including 
teamwide sharing of cost overruns or underruns, but also 
potentially including incentives for noncost performance) 
that would reinforce the goals of TVD and provide signifi-
cant motivation for the design and construction team to 
deliver the project within the EMP.

Market Pricing
A GMP typically rests on a foundation of competitively 
bid, “hard price” (i.e., lump sum or GMP) subcontract-
ing rather than on estimates based on reliable predictions 
of end-of-job costs.19 The distinction between contract 
pricing and cost estimating is important. Contract pricing 
is proposed based on a range of factors, some of which 
are clearly related to the anticipated cost of materials and 
labor, but others of which have to do with the contrac-
tor’s appetite for risk, the risk profile of all the unrelated 
projects a contractor is concurrently performing, how 
badly the contractor needs work, and other areas not di-
rectly tied to how much the project “should” ultimately 
cost. However, in order to determine affordability and to 
benchmark the contract prices, the owner needs a reliable, 
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Experience teaches that low  
first price often fails to  
correlate with low final price.

relatively objective forecast of final project cost without 
all of the baggage that comes with contract pricing. The 
problem is that CMs generally rely on trade contractor 
bid prices to generate GMP proposals.20 As a result, the 
GMP may not be a reliable predictor of the end-of-job 
cost, and with the contractors holding the risk of cost 
overruns, the GMP approach results in larger visible and 
invisible contingencies, higher fees, and added transaction 
costs in documenting, preparing for, and resolving poten-
tial claims.

On the other hand, because GMP contractors typical-
ly utilize competitive bidding to select trade contractors, 
the competition from various potential trade contractors 
means that the project pricing directly benefits from mar-
ket forces. Traditionally, owners view this type of price 
competition as the sure means for ensuring best pricing 
because it results in the lowest contract or “first” price.

However, experience teaches that low first price often 
fails to correlate with low final price. The same pressures 
that keep pencils sharp also frequently result in adver-
sarial relationships within the supply chain, as contrac-
tors put pressure on subcontractors to reduce costs. These 
adversarial relationships obstruct a collaborative focus 
on achieving cost reduction at the “whole project” level,21 
since subcontractors are motivated to act in ways that 
would reduce their own costs, even if it prevented larger 
project savings or resulted in disproportionate cost in-
creases for other trades. In essence, each trade is focused 
solely on optimizing its performance, competing for space, 
time and money, often resulting in diminished systemwide 
performance. Also, the pricing pressures can result in re-
duced quality (as subcontractors try to substitute cheaper 
materials or construction methods in order to save costs) 
and subcontractors seeking to recapture profit through 
change orders and claims.22

An owner can partially mitigate the hard pricing prob-
lems of a GMP in several ways. First, the CM could pro-
cure most or all of the trades competitively during the 
preconstruction period on a best-value basis, rather than 
after design completion using low bids. The selected trade 
contractors would provide their hard prices to the CM 
after the construction drawings and specifications were 
complete. Thus, the GMP would be set later in the project 
chronology, after the trades have been able to participate 
in the design process, resulting in a more informed design 
and fewer coordination problems. As a result, the CM and 
the trades would require less contingency within the trade 
prices and the GMP, and the likelihood of claims based 
on design problems is reduced. However, the trade con-
tractors would not have their pricing directly influenced 
by competing with others in the market, and because they 
would still ultimately hold the risk of cost overruns, some 
protective premium would still be charged to the owner.

Second, the owner could hire an independent cost con-
sultant to use historical trade costs and productivity rates 
with current trends as a check on proposed trade pricing. 
This would give the owner an alternative cost estimate 

against which to benchmark the GMP and trade prices.
Third, the owner could require the CM to set the GMP 

at an amount sufficiently above the owner’s best cost es-
timate so that the CM’s realistic risk for cost overruns is 
reduced. In this case, an owner would be well served by 
setting a target cost at the amount of its best cost esti-
mate and keying certain financial incentives to meeting 
the target cost. The contingency amount should be in-
cluded within the target cost, rather than simply being the 
large buffer between target cost and GMP. For most con-
tract purposes, the target cost would then function as the 
contract price, with the GMP floating above like a high-
deductible insurance policy protecting against cost over-
runs. As with any insurance policy, the premium that the 
insured pays for the policy gets smaller as the deductible 
goes higher. Likewise, the amount of premium the owner 
pays in fee and contingency should decrease as the buffer 
between target cost and GMP grows. The owner and CM 
could then find the “sweet spot” for the target cost and 
GMP that meets the parties’ appetites for risk assumption 
and risk premium.23

Fourth, the owner could simply reject subcontractor hard 
pricing and require that most or all of the trades be con-
tracted on a cost-plus, non-GMP basis. The CM still would 
place a GMP over the whole project, so in this scenario the 
CM could not pass down the risk of cost overruns to each 
of the trades for their part of the work, and as a result the 
CM will likely increase its contingency and/or fees to com-
pensate for this risk transfer. However, the owner benefits 
from reducing the contingency within each trade’s contract, 
so that there is reduced stacking of CM contingency on top 
of trade contingencies. Also, if the CM’s and each trade’s 
fee is converted to a lump-sum amount, so that a reduction 
or increase in scope does not affect anyone’s profit, then the 
owner would have fewer transaction costs in the case where 
the whole project can be optimized by increasing the work 
performed by one trade to reduce even more work to be 
performed by another trade. Alternatively, the owner could 
avoid these problems all together by adopting an EMP ap-
proach. As stated earlier, under an EMP, contractors are 
not selected on the basis of bids, but rather are engaged on 
the basis of qualifications and are involved in the design of 
the project.

Many owners considering an EMP approach may 
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The open-book nature of the EMP  
development gives the owner the  

information it needs to satisfy itself  
that the EMP is in line with the market.

express concern that the EMP does not benefit from direct 
price competition or that they are losing the opportunity 
to benefit from a contractor making a pricing mistake or 
really needing the work.24 They also may question whether 
the EMP really is in line with the market. Such concerns 
are best addressed by helping the owner understand the 
nature of contract pricing.

Construction cost estimating is an art, not an exact sci-
ence, and does not generate precise predictions of what 
jobs will actually cost at the end of the project.25 Proj-
ects, particularly those that are complex and the highest 
risk, are unique. Thus, historical costs and current market 
conditions cannot accurately predict actual project cost 
without a significant “fudge factor,” particularly when it 
comes to labor costs. The longer and more complex the 
job, the bigger the fudge factor. However, because owners 
need to have some way to assess how much money they 
need to reserve for a project, whether a given project is 
worth the investment, and whether a project is being de-
signed to the approved budget, cost estimates remain an 
essential part of the construction process for both GMPs 
and EMPs. Thus, owners must address the problem of un-
certainty in cost estimating.

In a GMP, the uncertainty impacting the construc-
tion estimates and the “stakes” that are associated with 
the GMP “wager” are met with added visible and invis-
ible contingency, and possibly a higher fee, in order to ac-
count for the added risk of the contractor. In an EMP, 
while the uncertainty remains, the temptation to inflate 
the estimate is minimized by the truncated risk for cost 
overruns, the incentive structure, the open-book develop-
ment of the EMP, and the collaborative relationships with 
project participants. The focus on building trust-centered 
relationships improves the level of honesty and transpar-
ency in the estimating process, which allows a beneficial 
joint scrutiny of the assumptions that often escalate the 
amounts of contingency. Thus, despite the lack of direct 
price competition, an EMP is more likely to better predict 
actual project cost.

Also, while losing the benefit of direct price competi-
tion is clearly a risk in an EMP model, it is not necessarily 
as great a risk as some may think. First, consider that while 
competitive bidding may yield first-cost “market pricing,” 
the price competition only affects the initial contract price 

and does nothing to restrain the added transaction costs 
incurred in the course of a project for change orders, 
claims management, and dispute resolution, all of which 
are endemic to the traditional construction environment 
of low-bid contracting.26

Besides, what is the real benefit of price competition in 
a construction project? Because contractors can only do 
so much to control labor or material costs, the real benefit 
of price competition is its impact on how much fee (over-
head and profit) the contractors propose. Although an 
owner could not get hard contract prices from contractors 
if it wants to select them early in the design phase, an own-
er pursuing an EMP approach certainly could have the 
contractors and trade contractors include their percent-
age markup for overhead and profit as part of the quali-
fications they submit in competition with others. Though 
an owner would not be well served by simply choosing the 
contractors with the lowest markups, the owner can take 
comfort knowing that including markup percentages in 
the proposals will motivate potential contractors to keep 
their fees within market ranges. Thus, the contractors’ fees 
will be influenced by market forces, and the owner can 
gain the benefit of their involvement in preconstruction. 
Costs of labor and material are still addressed, though, 
because the financial incentives and risk-sharing program 
are put in place to reward contractors for containing (or 
driving down) those costs through sound management 
and innovation.

Moreover, the open-book nature of the EMP develop-
ment gives the owner the information it needs to satisfy 
itself that the EMP is in line with what the market would 
charge. Because the owner participates with the designers 
and constructors in the development of the EMP, the own-
er has a greater opportunity to understand how the job is 
priced and what assumptions have gone into developing 
the EMP. Without the ultimate risk of cost overruns and 
given the incentive structure, the design and construction 
teams should be more willing to provide the owner with 
information that a CM under a GMP would keep close 
to the vest. The transparent nature of the EMP process 
can give an owner greater knowledge and increased con-
fidence in the achievability of the project within its bud-
get, which also serves to reassure the owner who does not 
have the cost guarantee of a GMP.27 However, to realize 
this benefit, an owner must have the necessary in-house 
or outside project management expertise capable of ad-
equately appreciating the information available under this 
transparent process.

The owner also could have an independent estimator 
confirm the reasonableness of the EMP and trade pric-
es.28 In addition, when evaluating the cost estimates and 
the EMP, an owner could use historical trade costs and 
productivity rates as a check on the trade pricing, in or-
der primarily to ferret out mistakes and any idiosyncratic 
influences on a particular trade’s price. Contractors are 
often tempted to tell owners what they think owners want 
to hear regarding costs, and historical costs and rates can 
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Under an EMP, contractors are not  
selected on the basis of bids, but  
rather are engaged on the 
basis of qualifications and are  
involved in the design of the project.

help bring objectivity into the picture.
Last of all, an owner could (and typically does) par-

tially mitigate the loss of complete price competition in 
an EMP by requiring that certain trades be competitively 
bid on a lowest-cost basis after the design is complete. 
Although this raises the other risks associated with com-
petitively bid “hard pricing,” it could make sense depend-
ing on the particular risk profile of the trade package and 
whether that contractor would add much value during the 
preconstruction phase. Although an EMP is a cost-plus 
compensation structure, there is no reason that certain 
low-impact trades could not be procured as lump-sum 
components of the EMP.

Transaction Costs
As mentioned earlier, GMP contracts involve substantial 
transaction costs. One major cost involves the inordinate 
amount of contingency built into most GMPs. By assum-
ing the risk of cost overruns, the CM essentially bets its 
survival for the opportunity to make its anticipated profit. 
To ensure good odds, the CM will increase the contingen-
cy (and often its fee) within the GMP to match up with 
the project’s risk profile so that the GMP would be within 
a safe margin of error. This padding of contingencies is 
multiplied when subcontractors are factored in, because 
they typically assume the risk of cost overruns for their 
scope of work. As a result, they include contingency in 
their subcontract prices, upon which upper-tier contrac-
tors’ contingencies get stacked, notwithstanding the small 
probability that the project would exhaust the full amount 
of each contractor’s contingency. In some cases, this re-
sults in a GMP that exceeds the owner’s budget and makes 
the project appear unaffordable unless the parties agree to 
reduce scope or quality—either way, the owner loses value 
(or simply scraps the project). Moreover, the owner faces a 
significant opportunity cost by tying up funds for contin-
gency that may never get used, because the owner could 
otherwise use those funds to capture opportunities in the 
marketplace that may not be available when the contin-
gency funds are released.

In an EMP, there is less contractor risk for cost over-
runs and more contractor influence on the design process, 
so less need for the contractor to build in a contingency. 
Also, the open-book development of the EMP makes the 
contingency more visible and thus requires the parties to 
justify contingency amounts to the team. A good strategy 
to help align the team is to have one contingency pool that 
is shared by all team members rather than having each 
team member carry its own contingency within its piece 
of the project.29 A shared team contingency allows the 
team to better match the full amount of contingency dol-
lars in the project with the team’s collective sense of the 
project’s risk and uncertainty.

Another transaction cost comes from risk transfer. As 
observed earlier, the benefit of the GMP’s cost cap comes 
with a price tag—a premium in the form of higher fees 
and greater contingencies for the contractor to accept the 

legal risk of cost overruns. However, under an EMP ap-
proach, the owner’s transaction costs are reduced by the 
amount of this premium.30

In addition, some owners have observed that under an 
EMP structure, contractors often charge a smaller per-
centage for base profit because of (a) their reduced risk 
on the project, (b) the increased reliability of an EMP as a 
cost predictor, and (c) the possibility of greater compensa-
tion under the incentive program.31

Also, a contractor’s reduced risk for cost overruns 
under an EMP in turn reduces the owner’s risk for dis-
putes, change orders, and transaction costs in managing 
contract performance and potential disputes,32 creating 
greater cost certainty and value for the owner.

As discussed more below with regard to project cul-
ture, EMP projects do involve some added transaction 
costs for negotiating the project agreements and admin-
istering the incentives program, as well as for the partner-
ing and team-building activities typically used to establish 
and maintain the needed project culture. Some of those 
costs also may be incurred in a collaborative project under 
a GMP, depending on how it is structured.

Controlling Costs and Risk by Creating a Collective 
Enterprise
Because the designers and constructors are not taking the 
risk of catastrophic cost overruns, an EMP approach pro-
vides the necessary flexibility and cost-risk environment 
for parties to address project uncertainties and difficulties 
in a collaborative, “best for the project” manner.33 The 
common wisdom has been that “the party that can best 
manage the risk should bear the risk.” However, the in-
terdependence of risks and the actions of multiple project 
participants, coupled with their collective impact on proj-
ect management and outcomes, suggest that many risks 
are best managed collectively rather than individually.34

Despite both the common wisdom and the more recent 
recognition of the interdependent nature of risk, the tra-
ditional construction project (lump sum or GMP) parses 
and packages risk into discrete craft/contract bundles 
and shifts risk that is not fully controllable to the lowest 
party in the supply chain.35 This approach provides no ef-
fective mechanism to motivate the nonrisk-bearing par-
ties to offer help to the risk bearer that would be in the 
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In an EMP, the parties’ energies are  
focused on achieving the owner’s  

business goals in a holistic way, since  
that is the only way to maximize profit  

under the shared-incentive program.

best interests of the project. Instead, traditional project 
economics motivate potential helpers to view those prob-
lems as “someone else’s” rather than “ours.” The collec-
tive risk sharing (and incentive sharing) under an EMP 
approach financially motivates all parties to identify and 
mitigate risks that they might not otherwise assist with in 
a traditional contracting approach, leading to a more eco-
nomically efficient (and equitable) approach to risk man-
agement.36 When someone else’s failure will have a direct 
financial impact on you, you are more likely to offer assis-
tance to help avoid or mitigate the problem—promoting 
an “all for one, one for all” mentality.37

Of course, the downside to this risk management ap-
proach is that everyone shares the risks of cost overruns to 
some degree, even risks outside their direct control or not 
traditionally assumed by them.38 Clearly, this implicates 
the risk management and relationship issues noted earlier. 
Among other things, this means:

All parties collectively share the risk for cost over-•	
runs, with the owner retaining the risk of “cata-
strophic” cost overruns.
Contractors share the risk of design deficiencies •	
with designers, and designers share the risk of con-
struction defects with contractors, subject to the ul-
timate limit of liability.
Insurance policies need to be understood and inte-•	
grated with the different risk allocations to clarify 
the uninsured exposure.
Shared risk motivates all parties to assist in manag-•	
ing risks, which is highly desirable given the interde-
pendent nature of risk and project activities.

Project participants will be more likely to accept this 
broader sharing—rather than shifting—of risks if they 
are educated about the interdependence of risk and prin-
ciples of collective risk management. Project participants 
are also more likely to accept this risk-sharing approach 
in exchange for the protection from the risk of catastroph-
ic cost overruns and the possibility of outstanding com-
pensation under the financial incentives program. Many 
owners will view this broader range of risks as worth the 

exchange for the increased likelihood of collaborative be-
havior, higher performance by the designers and construc-
tors, reduced transaction costs for claims and disputes, 
and improved quality and customer satisfaction.

In addition to the risk management benefits, an EMP 
approach encourages the parties to treat the project as a 
collective enterprise and facilitates moving money across 
traditional commercial boundaries so that the parties are 
not discouraged from, for example, investing $100,000 in 
one party’s work to save $150,000 in another’s work.39 A 
trade contractor would be less hesitant to agree to per-
form more or less work if it lost no fee and would increase 
its likelihood of sharing in the project’s savings against the 
EMP. Thus, an EMP approach allows for an investment 
or entrepreneurial mind-set in creating project value.

Conversely, in a GMP, since each contractor holds the 
risk for cost overruns, the contractors are more likely to 
adopt a profit protection attitude, inhibiting collaboration 
and whole-project value-adding solutions.40 A contractor 
looking out for number one is not looking out for number 
four, even if the contractor could significantly help number 
four’s performance at minimal cost. Again, this is the prob-
lem of optimizing the pieces rather than the whole project.

Also, the hard-price subcontracting typical of a GMP 
inhibits the ability of subcontractors to agree to have 
one trade do somewhat more work that would reduce 
substantially the cost of another trade’s work, resulting 
in lower overall project cost.41 Such a restructuring cre-
ates either of at least two problems. Problem one (less 
likely): the first trade is being asked to perform more 
work within the same hard-bid contract price, which 
obviously reduces its return, while the second trade 
gets to do less work for the same contract price, giving 
it a windfall. Problem two (more likely): the first trade 
is given a change order and more compensation to do 
the increased scope of work (no problem there), but the 
second trade is asked to take a deductive change order 
decreasing the amount of work and its anticipated profit 
on the job, which motivates the second trade to fight the 
change in scope. In either case, the owner has to get in-
volved and incurs transaction costs to try to optimize the 
whole project, with the added cost of potentially dam-
aging the relationship with at least one trade. In short, 
subcontractor hard pricing typically results in the trades 
seeking to optimize their own pieces of the project rather 
than the project as a whole, and this can manifest itself  
in all sorts of unhelpful ways.

By aligning the parties’ commercial interests, an EMP 
approach encourages parties to focus on what’s best for 
the project and not “cover their backs.”42 The parties’ en-
ergies are focused on achieving the owner’s business goals 
in a holistic way, since that is the only way to maximize 
profit under the shared-incentive program.43 In connec-
tion with the list of important issues mentioned earlier, 
this results not only in improved relationships among the 
parties, but also bears on risk management, productivity, 
and, ultimately, the value realized by the owner.
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Project Performance
Under an EMP approach, contractors are given the 
chance to achieve superior returns without “betting the 
company,”44 allowing them to focus on achieving success 
rather than avoiding failure. This not only betters the like-
lihood of increased contractor productivity, but also sets 
up an environment conducive to greater collaboration 
and stronger relationships among project participants, 
leading to better performance. For example, a mechanical 
contractor is more likely to trust a mechanical engineer 
if it knows that the engineer will share both the benefits 
and risks of the impact of the design on the mechanical 
contractor’s work. Similarly, the reduction in the contrac-
tor’s risk under an EMP approach frees the contractor to 
explore innovative methods and technologies,45 and gives 
better incentives for the designers and constructors to col-
laborate in developing a building information model.46

EMPs also stimulate greater owner leadership on a proj-
ect. Simply put, assuming ultimate responsibility for cost 
overruns motivates the owner to remain fully engaged and 
exercise a greater leadership role in the project.47 However, 
an EMP approach does present the possibility that an owner 
that initially is willing to accept the risk of sharing cost over-
runs above the EMP may not be capable of managing these 
risks appropriately or of accepting the internal and/or po-
litical consequences of cost overruns should they ultimately 
occur.48 The best way to mitigate this risk is for the owner 
to ensure it has sufficient leadership resources, whether in-
house or through an owner’s representative consultant, to 
provide effective owner leadership. Such leadership should 
include appropriate education of the owner’s organization 
about the EMP approach and the principles of collective risk 
management and collaborative project delivery.

Strong owner leadership (not dictatorship) is critical to 
the success of collaborative construction projects. Project 
collaboration is much less effective when the owner is not 
a contributing team player. Strong owner leadership is not 
synonymous with a hard-driving owner that centralizes 
all decision making in itself; rather, owners show leader-
ship by being involved—and involving others—in project 
decision making, listening closely to concerns expressed 
by participants, energetically seeking solutions that meet 
both the needs of the project and the needs of participants, 
and inspiring participants to embrace project values and 
elevate their level of performance.

The Importance of Understanding the Project 
Relationships
As noted before, the more likely a contractor sees itself as 
potentially exceeding the GMP or EMP, the greater the 
temptation for the contractor to act as an adversary and 
seek additional compensation through filing of claims or 
change orders or cut costs by reducing quality.49 This risk 
is greater in a GMP, where the contractor solely bears the 
legal risk of cost overruns. Although this also is a pos-
sibility in an EMP (where a contractor will want to pro-
tect its profit on the job), by better aligning the parties’ 

commercial interests, an EMP approach promotes col-
laborative relationships and allows/encourages parties to 
have more trust in each other, to focus on what’s best for 
the project and not just “cover their backs.”50

However, because collaborative projects depend so 
much upon the owner, designers, and constructors trusting 
each other and collaborating closely, an EMP project can 
be imperiled if personal and/or corporate relationships 
break down and are not quickly repaired.51 A breakdown 
of the collaborative model can have major consequences 
on both cost and other measures of project success. And 
since owners share the risk of cost overruns, they will feel 
the financial effects of the breakdown in the collaborative 
model more in an EMP context than under a GMP.

In addition, EMP projects require addressing relation-
ships with the senior leadership of each major participant. 
In many (probably most) cases, an EMP structure is im-
plemented by one or more parties for whom the approach 
is not common throughout its projects. The particular 
project leaders would have embraced the EMP approach 
but may have challenges helping their respective “home 
offices” understand how the project must be implemented 
differently than the firm’s other projects. This lack of fa-
miliarity with the EMP approach from the home office 
of a party could diminish the commitment and ability of 
that party’s senior management to implement the needed 
cost control measures and cooperative methodology that 
allow an EMP to function.52

In such a scenario, the project leadership needs to care-
fully determine how to best educate and train their home 
offices in the EMP approach and collaborative project de-
livery model. Each major player’s home office should be 
involved from the beginning of the project in the develop-
ment of the EMP process and collaboration methods, have 
representatives periodically attend project meetings and 
events, and otherwise be integrated into the project lead-
ership process. Also, each project participant should be 
encouraged to develop and maintain strong relationships 
with the home offices of the other project participants.53 
Those relationships would be especially important should 
serious project difficulties arise that require the involve-
ment of senior management from the home office.

Gaining Comfort With the EMP Compensation Approach
GMPs are a familiar compensation structure for the U.S. 
construction industry. However, EMP delivery is not 
widely known in the United States and may be challenged 
in the court of public opinion. In particular, because the 
owner retains the risk for “catastrophic” cost overruns, 
there is a greater need for accountability, in terms of both 
costs incurred and team performance.

Obviously, the best way to mitigate this risk is to care-
fully design and implement a sound EMP approach and 
deliver the project within the EMP—then the sharehold-
ers or public will not be able to complain about the lack 
of a price cap. Because no one can guarantee success, con-
sider the following other mitigation strategies:
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Use a competitive process to select the designers •	
and constructors, but on a best-value rather than 
low-cost basis. This is a well-tested public procure-
ment model.
Engage an independent auditor for the project and •	
involve it from the beginning of the project. (This is 
a good idea for other reasons as well.)
Use a third-party estimator or available benchmark-•	
ing data to verify the reasonableness of the EMP.

Because it is unfamiliar, an EMP approach requires 
a cultural change to be effective. EMPs are significantly 
different than traditional construction compensation 
mechanisms. Because contractors have developed pat-
terns of thinking and behavior based on these traditional 
structures, using an EMP approach requires a significant 
change in the attitudes and actions of participants who 
are new to the process.

Because the dominant industry culture is different, 
EMP projects usually have to expend costs to establish 
this new collaborative culture among the project par-
ticipants.54 Even if the parties have done EMP or collab-
orative projects before, owners often invest in efforts to 
maintain and strengthen the collaborative culture so that 
project participants do not backslide into long-ingrained 
and incompatible attitudes and behaviors. This requires 
effective project leadership, particularly from the owner. 
The owner, the prime constructors, and the designers need 
to exercise great care in selecting project participants who 
are both well experienced in their field and also open to 
new ways of project delivery (or, even better, have success-
fully participated in a similar project). Once the project 
team is assembled, owners frequently establish a team-
building process involving partnering and other exercises. 
Establishing the right project culture also requires training 
the project participants in both the methods and advan-
tages of pursuing a collaborative delivery model and an 
EMP compensation structure. Knowing the “why” makes 
establishing the “how” both easier and more effective.

Successful EMP Projects
Because an EMP compensation structure is relatively 

new to the U.S. construction industry, any skepticism 
about its potential effectiveness should be dispelled by 
examining the success it has achieved on major construc-
tion projects outside the United States.

One of the ground-breaking projects to establish the 
benefits of an EMP approach involved the development 
of the Andrew oil field for British Petroleum in the North 
Sea. BP repeatedly tried to find a way to develop the oil 
field at an economical cost. When traditional construc-
tion approaches did not yield an economical solution, BP 
was driven to find a better way, and helped pioneer the 
EMP approach in combination with a collaborative proj-
ect delivery model. The project was delivered £30 million 
under the EMP and more than £150 million under BP’s 
original estimate of £450 million (and six months ahead 
of schedule).55

Australia has taken this concept and developed it into a 
project delivery model termed “Project Alliancing,” which 
is typified by the EMP structure. According to one expe-
rienced consultant to project alliances in Australia, nearly 
all the thirty-plus project alliances of which he is familiar 
have been completed within the EMP, and the worst case 
was a 5 percent cost overrun.56 Some other specific ex-
amples include:

The National Museum of Australia, which was de-•	
livered below its EMP to rave public review.57

The Port of Brisbane Motorway in Australia, which •	
was delivered 10 percent below its EMP, with the 
direct bridge costs about 30 percent below industry 
standard costs, a 10 percent reduction in the owner’s 
traffic management costs, and the owner seeing no 
need to hold back money to cover residual contrac-
tual disputes.58

The Grafton Gully Road project in Auckland, New •	
Zealand, which was completed six weeks early and 
below its EMP, despite a number of significant proj-
ect risks and obstacles.59

And finally, demonstrating that EMPs can work in the 
U.S. construction market, a water main installation proj-
ect in Somerset County, New Jersey, was delivered under 
an EMP approach with a tight schedule and a restricted 
budget, resulting in a 3.3 percent savings on the EMP for 
the initial work and more than 10 percent savings for ad-
ditional work added midproject.60

Greater Likelihood of a Successful Project
Generally, when an owner seeks to construct a project us-
ing IPD, lean construction, or some other form of collab-
orative construction, an EMP approach often will result 
in a greater likelihood of a successful project from the 
perspectives of all project participants, as reflected by the 
relevant considerations:

In terms of •	 risk management, an EMP approach 
would best manage the project risks if the right team 

Because contractors have  
developed patterns of thinking  

and behavior based on traditional  
structures, a significant change  

in attitudes and actions is  
required for an EMP.
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of designers and constructors were selected and the 
owner commits the necessary leadership resources 
to help all participants manage the cultural change. 
Otherwise, the benefits of an EMP structure might 
be outweighed by the risk of cost overruns, reduced 
quality, and/or disputes, leaving a GMP as the bet-
ter alternative for the collaborative project.
In terms of •	 final cost certainty, an EMP approach 
should provide greater cost certainty if the right 
project team is selected and the owner commits the 
necessary resources to fully participate in the devel-
opment/evaluation of the EMP and the execution 
of the work in a collaborative environment. Other-
wise, a GMP approach should be utilized, since the 
necessary tools to successfully implement an EMP 
are missing.
In terms of •	 usefulness of cost estimates, an EMP 
approach promotes better cost estimates through 
its greater transparency (as the owner is involved in 
the process of determining the EMP), by removing 
much of the incentive to inflate both visible and in-
visible contingencies, and by avoiding low-cost bid-
ding as the primary mechanism of projecting final 
cost.
In terms of •	 productivity/innovation, an EMP ap-
proach greatly facilitates productivity and innova-
tion by the designers and constructors by, among 
other things, enhancing the owner’s efforts to es-
tablish a collaborative environment and removing 
financial barriers to project participants optimizing 
the whole project rather than their individual pieces 
and exploring innovations that would benefit the 
project.
In terms of •	 relationships, an EMP approach greatly 
enhances relationships by better aligning everyone’s 
commercial incentives, reducing the likelihood of 
disputes, and laying the groundwork for enhanced 
trust and collaboration.
In terms of •	 value to owner, an EMP approach offers 
enhanced opportunities for cost savings, increased 
productivity, good project relationships, and effec-
tive risk management, and is offset only partially 
by the additional costs to set up and administer an 
EMP project, the opportunity costs for not capital-
izing on contractor bidding errors or hunger for 
work, and by holding the ultimate risk of cost over-
runs. However, the owner needs to have committed 
the right leadership resources to realize the oppor-
tunities for increased value.  
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